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where the application is accepted and
processed by the Corps, thereby agrees
that the statute of limitations regard-
ing any violation associated with that
approved JD or application is tolled
until one year after the final Corps de-
cision, as defined at §331.10. Moreover,
the recipient of an approved JD associ-
ated with an unauthorized activity or
applicant for an after-the-fact permit
must also memorialize that agreement
to toll the statute of limitations, by
signing an agreement to that effect, in
exchange for the Corps acceptance of
the after-the-fact permit application,
and/or any administrative appeal (See
33 CFR 326.3(e)(1)(v)). No administra-
tive appeal associated with an unau-

§331.12

thorized activity or after-the-fact per-
mit application will be accepted until
such signed tolling agreement is fur-
nished to the district engineer.

§331.12 Exhaustion of administrative
remedies.

No affected party may file a legal ac-
tion in the Federal courts based on a
permit denial or a proffered permit
until after a final Corps decision has
been made and the appellant has ex-
hausted all applicable administrative
remedies under this part. The appellant
is considered to have exhausted all ad-
ministrative remedies when a final
Corps permit decision is made in ac-
cordance with §331.10.
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APPENDIX A TO PART 331 —ADMINISTRATIVE APPEAL PROCESS FOR PERMIT DENIALS

AND PROFFERED PERMITS

Administrative Appeal Process for Permit Denials and Proffered Permits

Corps provides appealable action
to applicant/landowner with NAP/RFA

¢ Max. 60

Applicant decides to appeal denied permit or
declined proffered permit. Applicant submits RFA
to division engineer within 60 days of date of NAP.

days

v

Corps reviews RFA, and notifies
appellant within 30 days of receipt.

Max. 30
days

To continue with appeal
process, appellant must
revise RFA.

See Appendix D.

Is RFA acceptable?

Appeal conference held within 60 days of receipt

Yes

of acceptable RFA, unless appellant and RO
mutually agree to forego the conference.

v

A site visit may be held. | Max. 90

* days

RO reviews record and the division engineer
renders a decision on the merits of the appeal
within 90 days of receipt of an acceptable RFA.

Division engineer remands
decision to district engineer,
with specific instructions for
reconsideration; appeal
process completed.

Does the
appeal have
merit?

District engineer's decision is upheld; v
appeal process completed.

NOTE: If new information is provided to the Corps, the applicant will be asked if the applicant
wishes to revise the project or record. If so, the appeal will be withdrawn and the case
returned to the District for appropriate action. If not, then the Division Engineer will rule on the
merits of the appeal based on the administrative record without consideration of the new

Appendix A information. However, the new information may cause the District Engineer to take action
under 33 CFR 325.7, independent of the appeal process.
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APPENDIX B TO PART 331—APPLICANT OPTIONS WITH INITIAL PROFFERED PERMIT

Applicant Options with Initial Proffered Permit

Initial proffered
permit sent to
applicant.

Applicant/Corps sign standard
permit or applicant accepts
letter of permission.

The project is authorized.

Does
applicant accept the
terms and conditions of the

Yes initial proffered

permit?

Applicant sends specific objections to
district engineer. The district engineer
will either modify the permit to remove all
objectionable conditions, remove some
of the objectionable conditions, or not modify
the permit. A proffered permit is sent to the
applicant for reconsideration with an NAP
and an RFA form.

Applicant/Corps sign standard
permit or applicant accepts
letter of permission.

The project is authorized.

Does the
applicant accept the
terms and conditions of

Yes the proffered

permit?

Appendix B

Applicant declines the proffered permit.

The declined individual permit may be
appealed by submitting a RFA to the

division engineer within 60 days of the
date of the NAP (see Appendix A).
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APPENDIX C TO PART 331—ADMINISTRATIVE APPEAL PROCESS FOR APPROVED
JURISDICTIONAL DETERMINATIONS

Administrative Appeal Process for
Approved Jurisdictional Determinations

District issues approved
Jurisdictional Determination (JD)
to applicant/landowner with NAP.

\ 4

Approved JD valid Does applicant/landowner

for 5 years. accept approved JD?
Max. 60
days
District makes new
Applicant/landowner
approved JD. provides new information?
Applicant decides to appeal approved JD. v
Applicant submits RFA to division engineer
within 60 days of date of NAP.
Corps reviews RFA and notifies Max. 30
appellant within 30 days of receipt. days
To continue with appeal
process, appellant must
revise RFA. Is RFA acceptable?
See Appendix D.
Optional JD Appeals Meeting and/or
P site investigation.
RO reviews record and the division engineer Max. 90
(or designee) renders a decision on the merits days
of the appeal within 90 days of receipt of an
acceptable RFA.
Division engineer or designee
remands decision to district,
with sgemﬁc_mstructlons. for Does the appeal have merit?
reconsideration; appeal
process completed.
District's decision is upheld; v

appeal process completed.

Appendix C
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APPENDIX D TO PART 331—PROCESS FOR UNACCEPTABLE REQUEST FOR APPEAL

Process for Unacceptable Request for Appeal

Division Engineer
determines RFA is
unacceptable.
(From Appendix A)

Is RFA complete?

Review officer returns
» RFA for applicant to complete.

Is revised RFA
complete?

Does RFA meet
criteria?

Division Engineer returns
RFA to applicant to revise.

A 4

Pt. 331, App. D

Appeal process
begins on date
of receipt of

Does revised

RFA meet criteria acceptable
for appeal? RFA. (See
Appendix A

for process.)

Appeal process
withdrawn. No
further appeal
is possible.

Appendix D
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